
IL/82l2aAV ?2: gB E?EgL46

ARIZONA SUIIERIOR COIJRT, PIMA COUNTY

JUDGE: HCIN, IOIfN E. DAvlg

COURTREPORTER: NONE

RONALDO RODRICUEZ and JODI AGUIRRE-
RODRIGUEZ" husband and wife,

Plaintiffs
vs.

AMERIQUEST MORTGAGE COMPAITIY, A
Delaware Corporation; TRACY WEST; TIM
FILIATREAU NniI JANE DOE FILIATREAU,
et al..

Defsrdsnts

HBl JT]HN DAUIS

cAsE NO. c20045933

DATE: Novembgr02, ?007

FAGE 8?/EB

RULING
tNItER ADYI$EMEtr{T I MOTIO]{ FOR NEw TRIAL OR A}IEI{D THE JUIIGMEffi

The defendatrt Ameriquest Mortgage Company move$ for New Ttial, or Amendment of the

Judgment, or Reruitritru prrsuant to Arie R. Civ. P, 59" The lury in the saec awsrdcd Mrs. Rodnguer

$67,500 in cornpensatory dmrages and $650, 000.00 in punitirre darnages. Thosc awa(ds arc attacked by

thc defendant Amcriqueot lVlortgage Company as $o exsessivs and disproportionilte as to shook thp

conscicncs and revesl them to be the produot ofpasnion and prejudice. According to dsfctrdsnt

A.meriquest Mortgage Company the admission of the testimony frorn three otherAmerique'st Modgage

Company clients was pejudicial error confibuting to the efioessive punitive danrage award. Lastly the

dcfendant Ameriquest Mortgage Conrpnny challemgee thc Coutt's ruling pe.rmitting plaintiffr *pert to

testiff.

The admissibility of tlre testimony of the other Ameriquest Morfgage Compauy climts urss

challengcd by deferrdant in a Motion in Limine. Ovor deferidanb' objootions, three ofthe Ameriquest

Mortgrge Conpany clienrts we;re allowod to iosti$. Defendant Ameriquest Mortgage Compauy objected

that thesc other Ameriquest Mortgage Company clients were not tirnoly disclosed leaving them
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unprepared to deel wittr their testimorry and prejudicerl. The wifirEsees in que$ion were clienls of

defendflat Ameriqgest Mortgago Company with loan files in the possession of the defendaut. There were

diecovary disputes eady on about the file of other customers. These wibresses wcre idsrtifid and

disclosed to deftndant sufficiently before hial fur deferndant to under trrke any steps defendant

Ameriqucst Mortgaga Cornpany M.shed to prepare for thcir hial testimouy. Thc mmner in whieh

dcfendant's counsel dealt with lhwr on mogs exafiination demonshated there was no projudice or ull'

fair suqprise to daferrdmt A,meriquest Mottgage Company ftom any untimely disolosuro.

Defendant Anrsiquest Mortgage Company now afgu.es tbat the testimony of these wilness€s

impnctcd the prmitive dnmages awnrd in a way that deprived. defendant of dun prscess of [aw. In this

Rule 5g motion defpndant Amuiqumt Mortgage Coinpany flow arglles their testimony was'tann to

other*' evidenm that caused the jury to punish defendant Ammiqrrest Mor.lgage Campany in a punitive

daurages award that was not sufflcicntly rslated to fhe harm to the parties. This was not an argument that

defendant Ammiquest Mortgage Compeny artisulated in thefu Motron in Liminc or lhe oral argument orr

thgir Motiom to preolude the Witnesses Tegtimony. If defendant fmrsd the jtrry would misuco the

testimony of the other elientso tlre rernedy was fl limiting inetf,uction to the jury. DEfsrilant AmYriqumt

Mortgaga Company did not request sush a limiting insrtruction.

What dsf:cndant did consirtently argue is ilrat the tentlmony of the other slienb lacked suffiaient

similarity to the plainti$' caso. In suppotrt if its motion defendant Ameriqueot Mortgagc Company cited

Rule of Evidenos 403 and Cotterhttlv. Eafile, 177 Artz. ?6, 865 P.zd 120 ( App. 1993). Thnt oase up

held a trial judgn's arclusion of events dissimilar to Conerhill 's claim against thc defendant's bar for

injuries rustained at the hands of other patrons of the bar. Defendent Arneriquest Mortgoge Company

Brgugd the oth€r Ameriquest Mortgago Company clienra testr.mony would be iutoduced to show it was

'bkf,y'o not tcr read the loan documm8.

Plaintift argued the testimany ftom the other clientn wa$ relevent, beariug on defmdffIt
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Anreriquest Mortgage Company's intenl Tha Court was persuaded the other client testimony was

admissible to provo ilrtent, plan, knowledge and the absmce of mistake or accidcflt. Rule 404 (b) Ariz.

Rules of Evidence. Ttrst pmbative value was not substanhnlly out weigbed by the durgEr of unfair

prejudicc or confirsion oftlre issues. Rule 403 Ariz. Rules of Evidense. This oase restcd on the oentral

issuc of what defendant Ameriqueet Mortgege Company's business plan was, and whether the actions of

their ernployee Shively wers within or witbout Amemqimt"s approved business practices. Any possible

mifirse of this testimony could have been elitniaated by a carrtionary instruction. None was requosted,

Defendant Ame,tiqueet Mortguge Company also sseke a new ftial besause plaintiffs' expert's

tcstimony wae materially misleading. The admissibility of the ctrystt Mr. Edwards' tcstimony was

challengcd by defendants in a Motion in Lirrine. The plaintiffs erport was nst precluded from

testifuing. BaE€d on the efipcrt tetimony th.at was preented to tlre jrry by plaintiffs empeft arrd

defenda.nt's expfi, thE Corui finds no srror. Mr. Edwards testimony wa"c a&nisoible and the jury was

invited to weigb it under Civil RAJI preliminary stsndard inEtnrotion #6 and sompare it with ttrat of

defsndant's expat,

The jury's eward to Mrs. Rodriguezof $75?0{n in corrrpursntory danrages was reduced based

upon CIomparative fault to $67,500. Ttre j,:ry arrardcd hcr $650rtXl in punitive damageo. ltre defendant

Ameriquest Mcrtgage Company geeks relief ftom tlreae verilicts on cvidmtisxy qnd oonstitutional

gruunde, Acoording to defendant thesp arvards mtstbe ovsrhJrned bnscd upon the "constitutional

calculd'thnt rnustbe applied to thern.

Defendant Ameriquest Mortgago Cornpany argues pleintiffs awards must clear three hurdlEs to

be constitutional:

( I ) Reprehensibility of dcfendant's misconduol.

(2) D,rpadties batween plajntiffs actual or potential hann nnd the punitive

damages award.
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(3) The difference betwesr the punitive darnagcs awardd and civil pmalties in

comparable cascs,

Plaintiffproposes to address tho third hrndle rvith citations to Arizona's Criminal Code. fuisona

punishes a pattem oFResidErrtial Mortgage Fraud with the second highest felorty classification, class 2,

and imposes fines of np tcr I million dollars on enterprises for felony offenses. The ditation to theee

Etailes is appropriate beeause the BMW aase refers to '"eivil or criminal penalties". The Jury hcre

awarded a total of less thfln 1 million dottsr$ in punitive dam.a.ges. The state permits fineu up to a million

dollars considering |? faotors set'hrth in A"R.S $ 13-803 (f).The punitive damages award to plaintiffis

not banEd by comparing it with '"the civil or criminal pemnlties that sould irnposed for comparable

misconduct .,.1'. BMW of North Affieriea v- Gore,sl7 U.S. 559 n1584 (1996).

The Tfial Court must Elso considsr the degree of reprehmteibility of the def€ildant's conduct in

reviewiag an award of prmitive dameges on s Mstisn for Nen'. Trial or Rernittihrr. This Coutt was of

courne not privy to thc jrrry's decision making prosess but it heard all thE testimony and all the evidcnce

this jury considered. Centainly ttris jrrry csuld reasonably oonclr.lile at n rninimum all of ths following:

tl) The dsfendant Ameriquest Mortgage Courpany condusted a msss advertising

and dirsct telephone contaot m.arketing sohsne aimed primarily al unsophistioated boffowe,r$.

(2) The defaNrdent's national business model revolvod alnund relatively untarned

looal employees soliciting and ilealing wirh the potential bonower to collect infurmation and foruard it

up the corporate stnrcture into a software program that effectivcly controlled the transaction.

(3) A "fake closing" was ccrnducted to lead the borrowcr into believing the

iransaction was completed so tlrey would be deteffed from contacting other lenders evmr thougfu tha tnre

fact was their lonn was not yet fturded or approved.

(a) The documenrts defendants Amriquest Mortgage Company ueed informed

bonowers they had a pr6?aym6nt'frivilege" wltich was in,fact a pre-pf,ymentpenalty.
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(5) T[e prt.pgyment pEnalty beflefingd defendant Ameriquwt Mortgage Company

but harmed the borrowers whs would have to pay six months interest in order to refinanue before the

Adjuotable R.ate Mortgage adjustod sharply ufward.

(6) The defendant Ameri.quest Mofigage Company mffketsd an adjuotable rate

mortgage with aprrnpeymert pemaltylo unrophisticatedborowsrs who were sesking lowmmonthly

pa-rrments. In truth only two yeors of lower payrnents resulted from the taneaction before the interrest rate

adjusted upward to levels tbat would soon be beyond the mefits of the borrowers'

(7) Thc "low6r" initial paymernt was obtainsd by defmdant Ameriquest l\flomgnge

Company by replacing a principal, inte,rest, taxcs ard inzuransc paynrmt with a ptincipel and intersst

only payment" Defqrdant Amerquest lvlortgage Company look steps to conceal this ftom the bomower.

(8) It was entirely fo:eeeable if not pobable, that defendant Ameriquest

Mortgage Company's Hrsto,msrs would soon be in linancial difficulty a$ pr.operty taXes becafiIe due

without fin escnow fund no pay them and the interest rate adju$td uprn'ard. Loss of the bofiower's home

was foresseflble.

(g) All of the abEve was a business modEl conceived and cxesuted by the vetrJ top

echelons of thE rlefendant Ameriquest Mortgage Cornpany.

(10) None o'f thc above rvras the work of local rogur employees o'peratng outeids

coflpany policy vdthout dre knorvledgp ofthe chain of soflrnand of defendant Ameriquost Mortgnge

Company.

(11) Few if any defendaut Ameriquest Mortgage Company's borrowers would gan

any benefit frorn rofinansing with them.

Bassd upon the abovg rcprehensible seef,ns amild label to put on defendant Anreriquest

M.ortgage Company's misconduct All of the absvewas proved by clear and convincing evidence.

Punitive danrages wers regoverable in this cage. Linthiaaflt v, Nationwide Life Ins. Co, 150 At'tz' 326,
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123P2d675 (ree6).

Aside from thc above defendflnt Ammique* MortEEgo conlpafly flrgud$ the compensatory awsrds

19 trrlrs. Rodriguez werB unsupported by the widEnce and contrary to the law. The evidence presurted to

the jury showed Mrs. Rodriguez lost her marriage, her primnry &mily unit and tlre hnme ehe livcd in us a

n$ult of the conduct of rlEfendants and its a,urployees. Defendant Am.enique$t Mortgage Company is

aoff.ect that the6e aro not physical inJuries or contract danrages. Summary Judgment was gruritedto

defendant Ameriquest Mortgnge Company orr Mra. Rodriguea's conlrac,tclnim^r" The jury here corrmtly

awarded damagcs fon IOes of consofiium in a general verdict in favor plaintiffonhEr claims fo'r frand,

congumer ftaud and negligencebasd upon defendcnt Ameriquest Mortgage Company's conduct. The

defendant Ameriqueet Mortgoge Company waa aleo correctly hsld vicf,riously liable for the acts and

omissions of its poorly hained oommission cornpensatd errployee Michael Shively. There was ample

cryidence of lvlrs. Ro#iguez'n dam4ges to snrpport thejury's verdiot' fiames v. Outlaw 192 Ariz- ?93,

964 F.zd 484 (1998).

Defendant Affrsriquest Mortgage Cornpariy's motion also relies on dus proosss prinoipleS

prohibiting disproportionate and excE$sive prmitive damoges arilnrds. This jury's award was

discriminating and reasonable. It ie due grsat deference. Every case of this sort offers a degree of

uniqueness. The jury as fact finder is most qualifred to considm and weigh the evidernce in connidoring a

punitive damages awa,rd. Ths Court mr;st snsure the awud does not vrolate constitutional standings but

there ara no bright line limits and tort lnw is an area trsditionally left to stota couf,ts, Bruwning-Fercis

Ird,us. Ine. y. Kelco Dispasal Ine. 492U.S. 257 (19E9), MathErnatical formulas orratios are not available

to resolye the i$ue. Low compensatory damages rnight zuprporl n highor ratio of puoitil'e damages on the

theory that the higfi compan$atory darnages impoct and deter the wrongdoer. The aeses now available to

trial soufrs rangs from a suggordon that a 4 to I ration.is close'to the line while a 500 to I ratio bas

pnssed constihrtional mustEr, Paeifre Mutual Life lrw. Ca v. Hash'p 499 U.S' I (1991). ;TXO Frad.
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Corp. v. Alllancefie,taarc€,F Corp.5A9 U.S, 443 [1993).

The Trial Court urust look ts the qpecific facts and detsnnine if th9iuryt$ punitive danrager

award !va$ cgnsistsnt with oanetitutional stfldards aad fuiz.ons law. A single digit multiplier resultg

from a comparison of the sompensatory and punitive awmds. The punitive damagee awarded were llot

grossly cxoessive or arbitrary. The plaintiffproved reprehensible conduct ovsr f, siguificant longlh of

time rmulting in sevcrs harm to this plaintiff. Ihompsan v. Better-Bllt Aluminum Prod.,l7l Ariz. 550'

832 P.Zd 203 (leez).

IT IS ORDERED thE defendant's Motion iu Dtnied. Rernittitut is dEnied and tha jr:ry's nwardg

are upheld.

sc: Hon. John E. Dpvis
Clelr* of Court - Under Advisement Clerk
$tephen M. If{o+kr, Esq.
Melissft English, Enq.lPatriok E. Broom, Esq.
Crsrald F. Giordano, Jr., Esq.
James B. Wright, Esq. 333 Ndarket Sfteq 25ft Fl, $qn Francisco, CA 94105-21?6
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